
 

 

 

 

Journal of International Relations, Vol. VI, No. 6, June 2015: 181-190 

 

 

 

Restrictions on Freedom of Expression: Getting 

the Right Balanced 
Arafat Hosen Khan 

 

[Abstract: Freedom of expression is a cornerstone of democratic rights and 

freedom. In a democratic society, the freedom of expressing ideas and 

information through any medium is one of the primary features of Human 

Rights. The freedom of speech and expression is one of the main conditions of 

liberty. Amongst the list of liberties, the position of freedom of speech and 

expression would be towards the top end. Therefore, sometimes the freedom of 

speech and expression referred as the mother of all other liberties. In order to 

ensure democracy the key for a free society is to protect the right to freedom of 

speech and expression at all time. Being fully aware of the importance of the 

right to freedom of speech and expression, the author discussed on the Historical 

Development of the Right to Freedom of Expression in the International Regime 

and then moved on to argue that the government should restrict speech and 

expression on the grounds that this is derogatory or insulting or distressing’ and 

in particular, explained exactly what kinds of speech and expression should be 

regulated under what circumstances. In the first part of this write up he 

articulated his arguments for why a government should have the power to 

restrict expression on the grounds that, this expression is derogatory or insulting 

or distressing. In the second part of this write up he then discussed what kind of 

expression should be regulated and how that should be done. This write up 

aimed and tried to bring out the some important observations of the Court and 

legal quandaries it faces while deciding cases pertaining to religious and political 

freedom of expression.] 
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Introduction 

Both in Greek philosophy and in various world religions, points of contact may be found 

with the principles underlying the idea of human rights. In the Age of Enlightenment (18th 

century) the concept of human rights emerged as an explicit category. Man came to be seen 

as an autonomous individual, endowed by nature with certain inalienable fundamental 

rights that could be invoked against a government and should be safeguarded by it. Human 

rights were henceforth seen as elementary preconditions for existence worthy of human 

dignity. 

Freedom of expression is a cornerstone of democratic rights and freedom. In 1946, before 

any human rights declarations or treaties had been adopted, the UN General Assembly 

adopted resolution 59(I) stating, "Freedom of information is a fundamental human right and 

... the touchstone of all the freedoms to which the United Nation is consecrated."  

In Bangladesh, Article 39 of the Constitution has guaranteed “the right of every citizen 

to freedom of speech and expression; and freedom of press”. 

In a democratic society, the freedom of expressing ideas and information through any 

medium is one of the primary features of Human Rights. According to H.L.A. Hart, all moral 

and legal thought proceeded on the ‘’tacit assumption that the proper end of human activity 

is survival’’(Alien 2000). Lon Fuller, one of the American legal theorists proposed an 

alternative ‘central indisputable element’ in human striving, that of effective communication 

between persons. It is considered as a standard of communication by which men articulate to 

one another what they perceive, feel, and desire’(Alien 2000). 

The right to freedom of speech and expression is assured by most of the democratic 

countries as well as by the international human rights instruments(Feldman 2001). The 

concept of the freedom of speech and expression was initiated for the first time by the 

Universal Declaration of Human Rights (“UDHR”) under the United Nations (“UN”) - one of 

the main international human rights instruments.   

The freedom of speech and expression is one of the main conditions of liberty. Amongst 

the list of liberties, the position of freedom of speech and expression would be towards the 

top end. Therefore, sometimes the freedom of speech and expression is referred to as the 

mother of all other liberties. In order to ensure democracy, the key for a free society is to 

protect the right to freedom of speech and expression at all time. Freedom of speech and 

expression is essential for a working democracy and public participation in decision-making. 

Citizens cannot exercise their right to vote effectively or take part in public decision-making 

if they do not have free access to information and ideas and are not able to express their 

views freely. Violations of freedom of expression often go hand in hand with other violations, 

in particular the right to freedom of association and assembly. 

Therefore, being fully aware of the importance of the right to freedom of speech and 

expression, the author will initially discuss on the Historical Development of the Right to 

Freedom of Expression in the International Regime and then will argue in this paper that the 

government should restrict speech and expression on the grounds that this is derogatory or 

insulting or distressing and, in particular, he will then explain exactly what kinds of speech 
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and expression should be regulated under what circumstances. In the first section of this 

article he will articulate his arguments to explain why a government should have the power 

to restrict expression on the grounds that this expression is derogatory or insulting or 

distressing. In the second section he will discuss what kind of expression should be regulated 

and how that should be done. The paper will try to bring out some important observations of 

the Court and legal quandaries it faces while deciding cases pertaining to religious and 

political freedom of expression.   

 

Historical Development of the Right to Freedom of Expression in the International 

Regime: 

An endeavour to confer the right to freedom of expression can be seen as early as in 1688 in 

the English Bill of Rights where the freedom of speech and debate or proceedings in 

Parliament was protected from impeachment. Later, it was gradually incorporated in the 

various instruments such as, the United States Bill of Rights and the France Declaration of the 

Rights of Man and The Citizen(Lauri Hannikainen 1992). 

As far as the international regime is concerned, UDHR was adopted by the UN in 1948. 

It defines the basic fundamental human rights of every individual (GeofereyRobertson 2002). 

Article 19 of the UDHR provided, “Everyone has the right to freedom of opinion and 

expression; this right includes freedom to hold opinions without interference and to seek, 

receive and impart information and ideas through any media and regardless of frontiers”. 

However, Article 19 of the UDHR is not absolute because under Article 12 everyone has the 

right to legal protection against “arbitrary interference with privacy” and against “attacks 

upon his honour and reputation”(GeofereyRobertson 2002). 

Article 19 of the ICCPR segregates the right to freedom of expression into two parts. 

Article 19(1) provides, “Everyone shall have the right to hold opinions without interference” 

which is separated from freedom of expression in Article 19(2), however, included the right 

to seek, as well as receive and impart, information and ideas in its latter part. Article 19(2) of 

the ICCPR provides, “Everyone shall have the right to freedom of expression; this right shall 

include freedom to seek, receive and impart information and ideas of all kinds regardless of 

frontiers, either orally, in writing or in print, in the form of art, or through any other media of 

his choice.” However, Article 19(3) of the ICCPR ‘carries with it special duties and 

responsibilities’(Feldman 2001). Freedom of information under the ICCPR not only extended 

to ideas but also incorporate opinion and comment. However, freedom of expression as well 

as the freedom to seek information can violate the privacy of others. So to protect the 

‘reputation of others’ under Article 17(1) of the ICCPR a State is under an obligation to secure 

the honour and reputation of others from such infringements (Sir Mason 2000). 

 

Why Government should ever restrict expression on the grounds that this expression is 

derogatory or insulting or distressing: 

An endeavour to confer the right to freedom of expression was seen in the English Bill of 

Rights, 1688. In that Bill of Rights the freedom of speech and debate in the Parliament 

proceedings was safeguarded from impeachment. Later, it was gradually incorporated in 
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many constitutions in the democratic countries as well as many international Human Rights 

instruments. In 1948 when UDHR was adopted by the UN, it defines the basic fundamental 

human rights of every individual(GeofereyRobertson 2002). Article 19 of the UDHR provided 

that, “Everyone has the right to freedom of opinion and expression; this right includes freedom to hold 

opinions without interference and to seek, receive and impart information and ideas through any media 

and regardless of frontiers”. 

Securing the right to freedom of speech and expression is very important. However, 

restriction can be imposed by Government through law to exercise this right to protect the 

security of the State, to maintain responsive relations with foreign states, public order, 

decency and morality, or in defamation or incitement to an offence. To explain more on this, 

we will observe that sometimes expression can be harmful. If we take the example of phone 

hacking, we would observe that press was ‘speaking’ and publishing false and intrusive 

things and that caused distress as well as lead to several damages i.e. (i) damage to 

reputation and (ii) damage to self-esteem for being insulted. Sometimes, the unrestricted 

speech or expression can increase violence - more likely that certain groups will be open to 

attack. There is another important concern about unrestricted freedom of expression in that it 

can foster and perpetuate discrimination, for example through pornography, it can generate a 

belief that women are inferior and wanting to be devalued and thus makes it harder for them 

to be respected in public life and these lead to an unjust society.  

However, I am not arguing to undermine the importance of freedom of expression, 

rather I completely agree with the view that the right to freedom of expression is seen as                                                                  

one of the most significant bases for democracy as well as for economic and social 

development. It also supports human rights, helps prevent corruption and outbreaks of 

religious dogmatism, etc. Freedom of speech and expression is the creation of international 

treaties and governments, a human right that requires the state to take action to guarantee it 

and, of course, to set its bounds: freedom of speech as an expression does not permit 

someone to shout “fire” in a crowded theatre, where that is not true but just someone felt like 

doing so (Khan). 

Freedom of speech and expression is a key to reinforcing many other rights. Therefore, 

globally this right is the most cherished human right. In order to prevent abuse of this 

important right, there must be some sort of restrictions by the Government, i.e. to protect 

other’s rights some limitations on this right are necessary. These limitations or restrictions are 

also recognized in international Human Rights instruments. For example, Article 19 of the 

International Covenant on Civil and Political Rights (“ICCPR”) provides: 

1. Everyone shall have the right to hold opinions without interference.  

2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek, 

receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in 

writing or in print, in the form of art, or through any other media of his choice.  

3. The exercise of the rights provided for in paragraph 2 of this article carries with it special duties 

and responsibilities. It may therefore be subject to certain restrictions, but these shall only be such 

as are provided by law and are necessary:  

(a) For respect of the rights or reputations of others;  
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(b) For the protection of national security or of public order (ordre public), or of public health or 

morals.  

 

Therefore, if we examine Article 19(3) of the ICCPR, we will observe that the right itself 

carries special duties and responsibilities and because of that this right is subject to certain 

restrictions. However, these restrictions can only be imposed by law.  

In a very similar manner, in Bangladesh, Article 39 of the Constitution has provided 

freedom of thought, conscience and speech. In particular, the freedom of speech and 

expression and freedom of press have been guaranteed by Article 39(2) of the Constitution. 

Though freedom of press is implicit in the freedom of speech and expression, freedom of 

press has been mentioned separately in view of the importance of the press media. But these 

freedoms are subject to any reasonable restrictions imposed by law in the interests of the 

security of the state, friendly relations with foreign states, public order, decency or morality, 

in relation to contempt of court, defamation or incitement to an offence. All the citizens of 

Bangladesh can exercise their freedom of speech and expression by remaining within the 

constitutionally stated horizon. If anybody oversteps the boundary she/he will be considered 

to have violated the constitutional provision and will be subject to the sanction of law. 

Sometimes, too much freedom or absolute freedom of speech and expression can be a 

threat to the rights of other individuals. Therefore, reasonable and clear restrictions by the 

states on the freedom of speech and expression are necessary to protect the rights of 

individuals.  

Therefore, when taking advantage of the right to freedom of expression, the right should 

be exercised responsibly, and not in a way that deliberately and unfairly infringes the rights 

of other individuals without reasonable justification. An appropriate balance is needed 

between freedom of expression and injury to reputation and privacy(Feldman 2001). 

Nevertheless, it does not mean that, in the name of state safety or on the ground that the 

expression is derogatory or insulting or distressing, the Government can put ban on 

everyone’s freedom of speech, expression and thoughts as a whole without any reasonable 

justification. As we have witnessed and were shocked, in Bangladesh on 29 May 2010, to 

discover that a widely used social networking website called “Facebook” was wholly 

inaccessible due to one Facebook user uploaded an indecent cartoon that was unblocked after 

few days.  Facebook, being a social networking website, contains a range of different 

viewpoints and opinions and materials. As noted, the operators of Facebook have themselves 

already put in place certain safeguards to prevent the dissemination of content that is 

considered offensive to others. In this context, the action and the imposition of a wholesale 

ban on each and every occasion when an offensive content is allegedly included on the 

website, as has been done in the that instance, would clearly amount to an unreasonable and 

arbitrary curtailment of fundamental rights to freedom of expression(Feldman 2001). 

Very recently, on 24 March 2015, in a landmark ruling, the Supreme Court of India 

quashed Section 66A of the Information Technology Act that allowed arrests for objectionable 

content online. The apex court, while passing its ruling, observed that Section 66A of the IT 

Act was 'too vague and violative of 19(1)A of the Constitution of India as the article granted 
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right to freedom of speech and expression. The highest court, while maintaining that Section 

66A “affects freedom of expression and speech”, observed, “what may be offensive to a 

person, may not be offensive to others". What is to be observed here is that section 66A of the 

IT Act clearly affects Right to Freedom of Speech and Expression enshrined in the 

Constitution.  The apex court passed its order while responding to a batch of writ petitions 

challenging constitutional validity of certain sections of the cyber law, including a provision 

under which a person can be arrested for allegedly posting "offensive" contents on websites. 

Naturally, in times of exceptional circumstances, the freedom of speech and expression 

will be in conflicting mode with the state, i.e. state of emergency. However, this sort of excuse 

should not be used to lock down the right to freedom of speech and expression.  

Therefore,  governments has to be very careful to understand the ethos of freedom of 

speech, expressions and thoughts, as we do not want a repetition of violation of the 

fundamental right to freedom of expression of all citizens and, in the same way, the masses 

have to be careful about exercising this right, as in order to freely express our mind we 

cannot commit a heinous crime like eve-teasing, homophobic or racial comments or making a 

hate speech to victimize opposition politicians, which is very common in some political 

cultures. A balance must be found between prohibiting hate speech and encouraging the 

fundamental right to freedom of speech and expression.1 

In the following segment of this paper I will discuss what kind of expression should be 

regulated and how that should be done by the Government. 

 

What kind of expression should be regulated and how that can be done 

As illustrated in the above section that the Government should impose restriction and 

regulate the right to freedom of speech and expression when it concerns the security of the 

State or to maintain responsive relations with foreign states or to maintain public order, 

decency and morality, or in defamation or incitement to an offence. Indeed, any speech or 

expression containing obnoxious or hateful religious or political views is not morally 

acceptable or reasonable and should be restricted and regulated by government.  However, 

the most difficult part is to balance out - on the one hand, protecting the society from a 

potential harm that may flow from using speech or expression containing obnoxious or 

hateful religious or political views, respecting freedom of expression in order to  ensure free 

stream of data and ideas, on the other. Thus, to maintain proportionality between rights and 

restrictions is a very important factor.  

To determine proportionality the court has always played a very important role in the 

context of European Union. In Lingens vs Austria2 case, freedom was defined as an essential 

element in the establishment of a democratic society. The court emphasised that a democratic 

 

1. Feldman, David., ‘Civil Liberties and Human Rights in England and Wales, Oxford University Press, 

Oxford, 2001,at page 751. 

2. Lingens v. Austria, Series A, No.103, (App. No. 9815/82), (1986) 8 EHRR 407, at para 41 of the 

Judgment.  
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society has a duty to launch a structure of respect and tolerance within the society by which 

conflicting situation can be defended and resolved.3 Therefore, freedom covers both the 

unpopular as well as popular ideas. In various decisions, the court has always enlightened on 

the importance of freedom of speech and expression as a backbone of democratic practice.4 

Therefore, restrictions or regulations by the Government on speech and expression are 

permissible within the ambit of law. However, while doing so, the Government has to ensure 

the following measures and if the Government failed to do so then the Court of the 

concerned country within democratic ambit can ensure the same: 

 

(a) Restrictions must be prescribed by law 

It has been decided by the court that any sort of restriction or infringement on freedom of 

speech and expression must be approved by law and this approval has to be clear and certain 

so that the citizens can be able to regulate their behaviours accordingly as prescribed in Law.5 

The court was of the opinion that “two of the requirements that flow from the expression ‘prescribed 

by law’are: first, the law must be adequately accessible, the citizen must be able to have an indication 

that is adequate in the circumstances of the legal rules applicable to a given case. Second, a norm 

cannot be regarded as a ‘law’ unless it is formulated with sufficient precision to enable the citizen to 

regulate his conduct”.6 
 

(b) Restrictions are necessary in a democratic society to resist a social need 

In a democratic society, free speech and expression is one of the indispensable conditions for 

its citizens to make progress. “It is applicable not only to ‘information’ or ‘ideas’ that are favourably 

received or regarded as inoffensive or as a matter of indifference, but also to those that offend shock or 

disturb. Such are the demands of pluralism, tolerance and broad-mindedness without which there is no 

‘democratic society”.7 Therefore, in order to maintain democracy with effective participation by 

its citizens, these two values are necessary(Fenwick 2001). So, freedom of expression can only 

 

3. Alien, T.R.S., ‘Common Law Constitutionalism and Freedom of Speech’, Edited by, Beatson, Jack and 

Cripps, Yvonne., Freedom of Expression and Freedom of Information, Oxford University Press, Oxford, 

2000,, at page 753. 

4. Alien, T.R.S., ‘Common Law Constitutionalism and Freedom of Speech’, Edited by, Beatson, Jack and 

Cripps, Yvonne., Freedom of Expression and Freedom of Information, Oxford University Press, Oxford, 

2000, at page 753. 

5. Jack Beatson & Yvonne Cripps (Ed), Freedom of Expression and Freedom of Information: Essays in Honour 

of Sir David Williams (Oxford, Clarendon Press, 2000), at page 38. 

6. Sunday Times v. United Kingdom, at para 48 of the Judgment. 

(http://lawcommission.justice.gov.uk/docs/cp209_contempt_of_court_appendix-

b.pdf?&lang=en_us&output=json&session-id=84b9f5cc54148a1d0908a746226911e0)[visited on 

28.03.2013] 

7. Handysidev. United Kingdom, at para 49 of the Judgment. 

(http://www.swarb.co.uk/lisc/HumRi19921992.php?&lang=en_us&output=json&session-

id=84b9f5cc54148a1d0908a746226911e0)[visited on 28.03.2013] 

http://lawcommission.justice.gov.uk/docs/cp209_contempt_of_court_appendix-b.pdf?&lang=en_us&output=json&session-id=84b9f5cc54148a1d0908a746226911e0
http://lawcommission.justice.gov.uk/docs/cp209_contempt_of_court_appendix-b.pdf?&lang=en_us&output=json&session-id=84b9f5cc54148a1d0908a746226911e0
http://www.swarb.co.uk/lisc/HumRi19921992.php?&lang=en_us&output=json&session-id=84b9f5cc54148a1d0908a746226911e0
http://www.swarb.co.uk/lisc/HumRi19921992.php?&lang=en_us&output=json&session-id=84b9f5cc54148a1d0908a746226911e0
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be infringed if on the basis of a pressing social need and such infringement should be 

proportionate to that need.8 
 

(c) Restriction must be tracked proportionately by its legitimate aim 

The court is in charge of deciding whether the restrictions match the grave social need and 

also its restrictive proportionality. The court also needs to find out whether the reason given 

by the government authorities in order to justify the imposed restriction on the free speech 

and expression is relevant and sufficient under prescribed law.9 
 

(d) Restriction must be measured by the margin of appreciation 

In order to impose any restriction on the freedom of speech and expression, a democratic 

government should be allowed to use a degree of discretion.10“However, a wider margin of 

appreciation is generally available to the Contracting States when regulating freedom of expression in 

relation to matters liable to offend intimate personal convictions within the spheres of morals or, 

especially, religion”. 

Conclusion: 

To conclude, the author would like to take an example of a recent event in Bangladesh to 

argue that the right to freedom of speech and expression should strongly be endorsed and 

protected by the state authority to ensure peaceful existence of everybody irrespective of cast, 

class, gender and religion. 

On 5 February 2013, a movement started at the Shahbagh Square in Dhaka by few 

students and online activists (blogger) to protest against the judgment of the International 

Crimes Tribunal (ICT) for war crimes committed during Bangladesh's Liberation War in 

1971. During the War, a group of people who were mostly Islamic fundamentalist and 

members of a political party called Jamaat-e-Islami from the then East Pakistan (now 

Bangladesh) supported the then West Pakistan’s (now Pakistan) army and worked with them 

as an auxiliary force as collaborator and committed hideous war crimes like mass killing and 

rapes.  Forty two years later the present government brought them before justice for their 

crimes against humanity during the 1971 War of Liberation. In order to ensure highest 

punishment to them, the protest started which has now turned into a mass uprising and 

spread across the country and millions of progressive citizens of the country have shown 

their solidarity with the Shahbagh movement.  Now the demonstrators are camping for a ban 

on Jamaat-e-Islami or any political party based on religious belief. However, on the other 

hand, Bangladesh as being a Muslim majority country, a lot of religious people/Islamic 

 

8. Alien, T.R.S., ‘Common Law Constitutionalism and Freedom of Speech’, Edited by, Beatson, Jack and 

Cripps, Yvonne., Freedom of Expression and Freedom of Information, Oxford University Press, Oxford, 

2000, at page 757. 

9. Handysidev. United Kingdom, at para 62 of the Judgment. 

10. Alien, T.R.S., ‘Common Law Constitutionalism and Freedom of Speech’, Edited by, Beatson, Jack and 

Cripps, Yvonne., Freedom of Expression and Freedom of Information, Oxford University Press, Oxford, 

2000, at pages 756-757. 
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fundamentalist supporters are thinking that the Shahbagh movement is a potential threat to 

Islam and they are coming out on the street to defame the Shahbagh movement. Now, the 

country has been divided into two parts that are confronting each other.  One the one hand, 

many are expressing their views in a progressive way by demanding justice and a ban on the 

political party based on Islamic fundamentalism (who also worked against the independence 

of Bangladesh during 1971). On the other hand, the Islamic fundamentalists are expressing 

their views by way of protesting against those who want the ban on the Islamic 

fundamentalist political party. Both the groups are strong about expressing their views and 

thus there is no peaceful coexistence and therefore the whole country is undergoing a very 

critical situation where the democratic process is under serious threat. The only way to save 

the country from a bigger disaster is to form a clear and distinctive restriction on the freedom 

of expression where both the groups would be careful to express their views with respect and 

not hurting any one’s feelings, either religious or political.         

As discussed above, it is quite apparent that the right to freedom of speech and 

expression should be endorsed and protected by the state authority. However, such 

restrictions are not to undermine the rights others in the society.  
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